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o f t h e a b o v e m e n t i o n e d o f f e n s e . 
RELIEF SOUGHT ON APPEAL 
R e s p o n d e n t s e e k s a f f i r m a n c e o f t h e j u r y v e r d i c t . , 
STATEMENT OF THE FACTS 
A p p e l l a n t was c o n v i c t e d o f s e l l i n g a c o n t r o l l e d 
s u b s t a n c e , m a r i j u a n a , t o R o d n e y Ward on November 1 0 , 1 9 7 3 . 
On t h e d a y o f November 1 0 t h , Mr. Ward met w i t h O f f i c e r B r o p h y 
o f t h e S a l t Lake C i t y P o l i c e D e p a r t m e n t , n a r c o t i c s d e t a i l . 
O f f i c e r B r o p h y " s t r i p " s e a r c h e d Mr. Ward t o i n s u r e t h a t Ward 
h a d n o n a r c o t i c s on h i s p e r s o n ( T r . p . 1 2 , 1 1 . 2 1 - 2 9 ) . A f t e r 
t h e s e a r c h , Ward w a s g i v e n $20 by O f f i c e r B r o p h y a n d t h e n B r o p h y , 
Ward a n d O f f i c e r M i l l a r d d r o v e t o t h e a p p e l l a n t ' s n e i g h b o r h o o d . 
Ward g o t o u t o f t h e c a r , w a l k e d t o a p p e l l a n t ' s r e s i d e n c e , e n t e r e d 
i t and r e t u r n e d t o t h e c a r . Ward w a s s e e n b y t h e o f f i c e r s c o n -
t i n u o u s l y e x c e p t f o r t h e t i m e h e w a s i n a p p e l l a n t ' s home . Upon 
r e t u r n i n g t o t h e c a r Ward g a v e O f f i c e r B r o p h y a p a c k a g e o f a 
s u b s t a n c e . C h e m i c a l a n a l y s i s o f t h i s s u b s t a n c e c o n f i r m e d t h a t 
i t w a s m a r i j u a n a . 
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Ward was wearing a l i s t en ing device attached by the 
police while he was in a p p e l l a n t ' s res idence . The device allowed 
Officers Brophy and Millard to hear Ward's conversations with 
appel lant so that they could intervene if Ward needed protec-
t i o n . A tape recording was made of the t ransact ion in a p p e l l a n t ' s 
home and was subsequently erased so that the tape could be used 
again . 
During a p p e l l a n t ' s t r i a l the defense at torney asked 
Mr. Ward several questions about h i s involvement with the Juvenile 
Court (Tr. pp. 32, 1. 17-35, 1.1) . This questioning was allowed 
by the Court and was not challenged by the prosecuting a t to rney . 
Objection was made by the prosecution and sustained by the Court 
only to a question concerning Mr. Ward's "gui l t " in a Juvenile 
Court proceeding (Tr. p.34, 11.17-21). After rewording his 
quest ion, appe l l an t ' s counsel was allowed to continue h is quest ion-
ing concerning Ward's involvement with the Juvenile Court 
(Tr. p.34, 11.22-30) . 
The jury found appellant gui l ty of se l l ing marijuana 
to Rodney Ward. Appellant was sentenced to the Utah State Prison 
- 3 -
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a n d o r d e r e d c o m m i t t e d a s p r o v i d e d by t h e l a w s o f U t a h . 
ARGUMENT 
POINT I 
THE TRIAL COURT DID NOT ERR IN SUSTAINING PROSECUTION 
OBJECTIONS TO QUESTIONING CONCERNING THE STATE WITNESS'S (RODNEY 
WARD'S) GUILT IN JUVENILE COURT PROCEEDINGS. 
The t r a n s c r i p t ( p p . 3 2 - 3 5 ) shows t h a t a p p e l l a n t ' s 
c o u n s e l q u e s t i o n e d R o d n e y Ward w i t h c o n s i d e r a b l e p a r t i c u l a r i t y 
c o n c e r n i n g h i s i n v o l v e m e n t w i t h t h e J u v e n i l e C o u r t . T h e 
p r o s e c u t i o n h a d e v e n d e l v e d i n t o R o d n e y ' s J u v e n i l e C o u r t 
c o n t a c t s on d i r e c t e x a m i n a t i o n ( T r . p . 6 , 1 1 . 1 4 - 2 8 ) . The 
p r o s e c u t i o n ' s o b j e c t i o n came when a p p e l l a n t ' s a t t o r n e y s p e c i f -
i c a l l y a s k e d Ward i f h e h a d b e e n f o u n d " g u i l t y " of b u r g l a r y i n 
J u v e n i l e C o u r t . The t r i a l c o u r t p r o p e r l y s u s t a i n e d t h e 
o b j e c t i o n . 
U t a h Code A n n . § 5 5 - 1 0 - 1 0 5 ( 1 ) ( 1 9 5 3 ) , s t a t e s t h a t 
" P r o c e e d i n g s i n c h i l d r e n ' s c a s e s s h a l l b e r e g a r d e d a s c i v i l 
p r o c e e d i n g s . . . . " S u b s e c t i o n t w o i n d i c a t e s t h a t "An 
a d j u d i c a t i o n b y a j u v e n i l e c o u r t t h a t a c h i l d i s w i t h i n i t s 
j u r i s d i c t i o n u n d e r s e c t i o n 5 5 - 1 0 - 7 7 s h a l l n o t b e deemed a 
- 4 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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conviction of a crime. . . . " (Emphasis added,) The express 
language of the above quoted statute means that findings of 
"guilt" are not made in juvenile courts. On this ground 
alone the prosecution's objection in the present case was 
correctly sustained. 
Utah Code Ann. § 55-10-105(3) (195 3), as amended, states: 
" (3) Neither the record in the 
juvenile court nor any evidence given 
in the juvenile court shall be admissible 
as evidence against the child in any 
proceedings in any other court, with the 
exception of cases involving traffic 
violations." 
Similar statutory language in other jurisdictions 
has been interpreted to mean that questions about prior juvenile 
court adjudications could not be asked of state witnesses. In 
Smith v. Smith, 113 Tex .Crim.Rep. 124, 18 S.W.2d 1070 (1929), 
the Court held that a s t a t e witness could not be asked on 
cross-examination whether he was convicted some years ea r l i e r 
of being a juvenile del inquent . Malone v. S ta te , 
130 Ohio 443, 200 N.E. 473 (1936), reached a l ike conclusion 
concerning a juvenile defendant in a felony prosecution. The 
Court in Malone prohibi ted questions about prior juvenile 
- 5 -
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court proceedings involving the defendant. A l ike r e su l t was 
reached in Thomas v. United S ta tes , 74 App.D.C. 167, 121 F.2d 
905 (1941). 
The l e g i s l a t i v e in tent motivating Utah Code Ann. § 
55-10-105(3) (1953), as amended, i s obvious. The l e g i s l a t u r e 
feels tha t i t i s v i t a l l y important that juvenile offenders be . 
protected from embarrassing and counter-productive in t rus ions 
into t h e i r Juvenile Court records . 
The t r i a l cour t ' s decision in the present case to 
prevent questioning of Ward about h i s "gui l t " in a p r io r 
Juvenile Court proceeding i s consis tent with l e g i s l a t i v e intent 
and case law from other j u r i s d i c t i o n s . 
The cases c i t ed by appel lant for the proposition 
tha t the objectionable question by defense counsel was incor rec t ly 
denied are not compelling. 
Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105 (1974), i s 
dis t inguished from the present case because there a p r e - t r i a l 
p ro tec t ive order excluded any reference to the s t a t e wi tness ' s 
juvenile court record. Jus t i ce Stewart in a concurring opinion 
- 6 -
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also emphasizedthat "the Court neither holds nor suggests that 
the Const i tut ion confers a r igh t in every case to ijnpeach the 
general c r e d i b i l i t y of witness through cross-examination of h is 
past adjudications or criminal conv ic t ions / ' 94 S.Ct. at 1112-
1113. 
The denial of effect ive confrontation of witnesses 
referred to in Brookhart v. J an i s , 384 U.S. 1# 162 L.Ed.2d 
314 (1966), is a l so d i s t inguishable from the present case . In 
Janis a spec ia l Ohio procedural rule allowed a "prima facie" 
t r i a l of the defendant. Defense counsel agreed to the t r i a l 
and waived his r i g h t to cross-examine s t a t e witnesses . This 
waiver of a l l opportunity to cross-examine witnesses cons t i tu ted 
a Sixth Amendment depr iva t ion . Also in Jan is the Court allowed 
the introduction of the confession from an out-of-court 
codefendant. Neither of these gross procedural impropriet ies 
i s present in the ins tan t case . The t r a n s c r i p t shews, on the 
contrary, tha t ef fect ive confrontation of witnesses was allowed 
in the present case . 
- 7 -
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I < 
POINT I I 
ERASURE OF THE TAPE RECORDING MADE OF THE STATE 
WITNESS'S CONVERSATION WITH APPELLANT WHEN THE CRIME WAS 
COMMITTED WAS NOT A DENIAL OF DUE PROCESS CONSTITUTING A 
VIOLATION OF THE FOURTEENTH AMENDMENT OF THE UNITED STATES 
CONSTITUTION. 
O f f i c e r B r o p h y t e s t i f i e d t h a t M r . Ward w o r e a 
l i s t e n i n g d e v i c e when he p u r c h a s e d m a r i j u a n a f rom a p p e l l a n t 
p r i m a r i l y f o r p r o t e c t i v e p u r p o s e s ( T r . p . 8 1 , 1 1 . 7 - 2 6 ) . 
T h a t a t a p e r e c o r d i n g w a s made o f t r a n s m i s s i o n s f rom t h e 
d e v i c e w a s r e a l l y i n c i d e n t a l t o t h e m a j o r p u r p o s e f o r w h i c h t h e 
i n s t r u m e n t s w e r e u s e d . The e r a s u r e of t h e t a p e w h e n i t s p r i m a r y 
f u n c t i o n h a d e n d e d was l o g i c a l and n e c e s s a r y b e c a u s e o f t h e 
s h o r t a g e o f t a p e s . T h e o f f i c e r s a c t e d i n c o m p l e t e g o o d f a i t h . 
I t w a s t h e p r o s e c u t i o n w h i c h e l i c i t e d i n f o r m a t i o n a b o u t t h e 
t a p e f rom O f f i c e r B r o p h y . T h e s e f a c t o r s l e a d t o t h e c o n c l u s i o n 
t h a t t h e e r a s u r e o f t h e t a p e w a s n o t a d e l i b e r a t e s u p p r e s s i o n 
o f e v i d e n c e b y t h e p o l i c e o r t h e p r o s e c u t i o n . 
- 8 -
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Appellant c i t e s Brady v . Maryland, 373 U.S. 83, 
83 S.Ct. 1194 (1963), in which the Supreme Court es tabl ished 
the basic p r inc ip le tha t suppression of mate r ia l evidence by 
the prosecution which i s favorable to an accused upon request 
v io la tes due process . While respondent agrees with the 
fundamental premise of Brady, we do not bel ieve that Brady 
or the other cases c i t ed by appel lant mandate a reversal of 
the jury verdict in t h i s case . 
Brady u t t e r s a broad due process statement but i t s 
facts show a d e l i b e r a t e , specif ic and sel f -serving suppression 
of evidence which was known to the prosecution and which c lea r ly 
had a mit igat ing effect on the defendant 's sentence. Brady's 
counsel, in a f i r s t -degree murder case, had requested the 
prosecution pr ior to t r i a l to allow him to examine Brady's 
companion's; Bob l i t ' s , ex t r a jud ic i a l s tatements . Several of 
the statements were shown to defense counsel, but one in which 
Boblit admitted the ac tual homicide was consciously withheld 
by the prosecut ion. Such b l a t an t bad fa i th by the prosecution 
encouraged the Court to emphasize tha t the purpose of i t s 
rul ing was to avoid unfair and unjust t r i a l s . 373 U.S. a t 87. 
- 9 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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I ( 
No unfairness i s present in the ins tant case . No reference 
was made by e i the r prosecution or defense to any conversation 
which Ward and appellant had while Ward was ins ide a p p e l l a n t ' s 
home. The testimony of Officer Brophy corroborated the 
testimony of Rodney Ward. The jury, being the t r i e r of f ac t , 
heard the test imonies of both Ward and appellant and t he i r 
decision as to a p p e l l a n t ' s g u i l t should not be l i gh t ly over-
turned. State v. Canfield, 18 Utah 2d 292, 422 P.2d 196 (1967); 
State v. Ward, 10 Utah 2d 34, 347 P.2d 865 (1959). 
In Cheatwood v . People, 165 Col. 334, 435 P.2d 402 
(1968) , a finding of abuse of d i sc re t ion by the t r i a l court was 
based on a number of procedural impropriet ies not found in the 
present case . In Cheatwood the defendant, convicted of t he 
felony of "confidence gaines ," gained subs t an t i a l new evidence 
after h i s t r i a l which corroborated his testimony tha t he was 
innocent, but t h i s evidence was not considered by the t r i a l 
court in denying defendant 's motion for a new t r i a l . Also, the 
sheriff received a copy of an F .B . I , r epor t which expultated 
the defendant. The Colorado Supreme Court held, however, that 
-10-
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because the prosecution was unaware of the report , suppression 
of evidence was not shown. 435 P.2d a t 405. Other procedural 
def ic iencies such as a questionable i den t i f i ca t ion of the , 
defendant and fa i lu re to provide him with a t r a n s c r i p t of the 
record for his appeal bo l s t e r the Colorado Court 's decis ion. 
The content of the tape in the present case was unknown to 
a l l the pa r t i e s and the t r i a l court acted within i t s d i sc re t ion 
in denying appe l l an t ' s motion. 
Seat t le v. F e t t i g , 10 Wash.App. 773, 519 P.2d 1002 
(1974) , deals with a case where a video tape of a man a r re s t ed 
for driving under the influence was destroyed by po l i ce . The 
Washington Supreme Court found a due process v io la t ion as a 
r e s u l t of the des t ruc t ion . In the case, however, the test imonies 
of the a r res t ing of f icers were the only evidence against the 
defendant. Moreover, the video tape was made def in i te ly for 
i t s probative va lue . In the case now before the Court, there 
was other incriminating evidence against appellant and the 
tape recording in question was made for a p ro tec t ion , not 
evidentiary, purpose. 
- 1 1 - " 
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In another case c i t e d by appe l lan t , Trimble v . 
State of New Mexico, 75 N.M. 183# 402 P.2d.162 (1965), the 
New Mexico Supreme Court found a due process v io la t ion because 
of the des t ruct ion of mater ia l evidence by the po l i ce . The 
decision i s grounded on severa l procedural inadequacies, 
again not present in the ins tan t case. In Trimble the pol ice 
seized a l e t t e r and tapes from the defendant and e i the r los t 
or destroyed them. The prosecution f i r s t denied having the 
l e t t e r and then said i t would be produced l a t e r , even though 
knowing of i t s des t ruc t ion . I t should be noted tha t i t was 
the defendant in Trimble who affirmatively claimed t h a t the 
l e t t e r and tapes would corroborate his testimony while the 
appel lant in the ins tan t case has made no showing or a l l e g a -
t ion of the exculpating character of the erased t apes . 
People v. Hoffman, 32 111.2d 96, 203 N.E.2d 873 (1965), 
i s another case c i t ed by appellant where c lo th ing of an obvious 
evident iary nature was suppressed or destroyed by the po l i ce . 
The defendant made a specif ic and affirmative showing that the 
missing clothing would subs tan t ia te h is testimony. No such 
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s h o w i n g h a s b e e n made i n t h e p r e s e n t c a s e . W i t h o u t s u c h a 
r e a s o n a b l e i n d i c a t i o n t h a t t h e e r a s e d t a p e i n q u e s t i o n w o u l d 
a c t f a v o r a b l y f o r t h e a p p e l l a n t , t h e t r i a l c o u r t c o r r e c t l y 
d e n i e d a p p e l l a n t ' s m o t i o n . 
CONCLUSION 
A p p e l l a n t ' s c o u n s e l was a l l o w e d t o e f f e c t i v e l y a n d 
t h o r o u g h l y c r o s s - e x a m i n e t h e s t a t e ' s c h i e f w i t n e s s . A p p e l l a n t 
w a s n o t d e n i e d d u e p r o c e s s b e c a u s e o f t h e e r a s u r e o f t h e t a p e 
r e c o r d i n g made w h i l e Ward was b u y i n g m a r i j u a n a f rom a p p e l l a n t . 
The t r i a l c o u r t c o r r e c t l y r u l e d on t h e p r o s e c u t i o n ' s o b j e c t i o n 
t o d e f e n s e q u e s t i o n o f t h e s t a t e ' s w i t n e s s c o n c e r n i n g h i s 
J u v e n i l e C o u r t i n v o l v e m e n t a n d o n a p p e l l a n t ' s m o t i o n t o d i s m i s s 
b e c a u s e o f t h e e r a s u r e o f t h e t a p e r e c o r d i n g . 
WHEREFORE, r e s p o n d e n t r e s p e c t f u l l y s u b m i t s t h a t t h e 
j u r y v e r d i c t of g u i l t y s h o u l d b e a f f i r m e d . 
R e s p e c t f u l l y s u b m i t t e d , 
VERNON B. ROMNEY 
A t t o r n e y G e n e r a l 
EARL F . DORIUS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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